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Outer Space Treaty Article IX

In the exploration and use of outer space, including the Moon and other celestial bodies, 
States Parties to the Treaty shall be guided by the principle of cooperation and mutual 
assistance and shall conduct all their activities in outer space, including the Moon and 
other celestial bodies, with due regard to the corresponding interests of all other States 
Parties to the Treaty. 

States Parties to the Treaty shall pursue studies of outer space, including the Moon and 
other celestial bodies, and conduct exploration of them so as to avoid their harmful 
contamination and also adverse changes in the environment of the Earth resulting from 
the introduction of extraterrestrial matter and, where necessary, shall adopt appropriate 
measures for this purpose. 



Outer Space Treaty Article IX

If a State Party to the Treaty has reason to believe that an activity or experiment planned 
by it or its nationals in outer space, including the Moon and other celestial bodies, would 
cause potentially harmful interference with activities of other States Parties in the 
peaceful exploration and use of outer space, including the Moon and other celestial 
bodies, it shall undertake appropriate international consultations before proceeding with 
any such activity or experiment.

A State Party to the Treaty which has reason to believe that an activity or
experiment planned by another State Party in outer space, including the Moon and other 
celestial bodies, would cause potentially harmful interference with activities in the 
peaceful exploration and use of outer space, including the Moon and other celestial 
bodies, may request consultation concerning the activity or experiment.



General Principles from Article IX

● Cooperation and mutual assistance . (Sentence 1)
● Due regard to the corresponding interests of other States Parties. (Sentence 1)

Positive Obligations from Article IX

● Adopt appropriate measures (where necessary) to pursue studies/conduct 
exploration of space so as to avoid harmful contamination. (Sentence 2)

● Pursue studies/conduct exploration which DOES avoid harmful contamination
(Sentence 2). 

● Undertake international consultations when your planned activities might cause 
potentially harmful interference to other’s activities. (Sentence 3)

● May request consultations with other States, when their activities threaten harmful 
interference. (Sentence 4)



Outer Space Treaty Article VI

States Parties to the Treaty shall bear international responsibility for national
activities in outer space, including the Moon and other celestial bodies, whether such 
activities are carried on by governmental agencies or by non-governmental entities, and 
for assuring that national activities are carried out in conformity with the provisions set 
forth in the present Treaty.

The activities of non-governmental entities in outer space, including the Moon and other 
celestial bodies, shall require authorization and continuing supervision by the appropriate 
State Party to the Treaty.

When activities are carried on in outer space, including the Moon and other celestial bodies, by an international 
organization, responsibility for compliance with this Treaty shall be borne both by the international organization and by 
the States Parties to the Treaty participating in such organization.



Positive Obligations from Article VI

Regarding national non-governmental space activities, 
States are under a positive obligation (a duty to perform) 

● Authorize
● Continua lly s upervis e
● As s ure conformity with int’l law;
● Bear interna tional res ponsibility for 



Whether or not this was true in 1967, it is certainly no longer true today

1. Articles VI and IX of the Outer Space Treaty have been “executed”on a national 
regulatory level, regarding commercial space, via:

a. United States Code (USC) Title 51, Chapter 509 - Commercial Space Launch Activities;
b. and its implementing regulation, the Code of Federal Regulations (CFR) Title 14 - Chapter III -

Subchapter C. Licensing

1. Under international law, the US is bound by the OST, and is internationally responsible 
for non-governmental space activities. 

a. A defect of national, municipal regulation is not an excuse under int’l law. (See Art. 27 of the 
Vienna Convention on the Law on Treaties “A party may not invoke the provisions of its 
internal law as justification for its failure to perform a treaty”, or Art. 3 of the  Articles  on Sta te  
Respons ibility).



C.F.R. §415.57   Payload review

(a) Timing.A payload review may be conducted as part of a license application review or 
may be requested by a payload owner or operator in advance of or apart from a license application.

(b) Interagency consultation.The FAA consults with other agencies to determine whether 
launch of a proposed payload or payload class would present any issues affecting public health and 
safety, safety of property, U.S. national security or foreign policy interests, or international 
obligations of the United States.

(1) The FAA consults with the Department of Defense to determine whether launch of a proposed 
payload or payload class would present any issues affecting U.S. national security.

(2) The FAA consults with the Department of State to determine whether launch of a proposed payload 
or payload class would present any issues affecting U.S. foreign policy interests or international 
obligations.

(3) The FAA consults with other federal agencies, including the National Aeronautics and Space 
Administration, authorized to address issues identified under paragraph (b) of this section associated 
with an applicant's launch proposal.



C.F.R. §415.59   Information requirements for payload review

(a) A person requesting review of a particular payload or payload class shall identify the following:

(1) Payload name;

(2) Payload class;

(3) Physical dimensions and weight of the payload;

(4) Payload owner and operator, if different from the person requesting payload review;

(5) Orbital parameters for parking, transfer and final orbits;

(6) Hazardous materials, as defined in §401.5 of this chapter, and radioactive materials, and the amounts of each;

(7) Intended payload operations during the life of the payload; and

(8) Delivery point in flight at which the payload will no longer be under the licensee's control.

(b) [Reserved]



Why/How are the PP guidelines applicable to commercial actors? 

NASA NPR (NASA Procedural Requirements ) 8020.12D

https :/ / nodis 3.gs fc.nas a.gov/npg_img/N_PR_8020_012D_/N_PR_8020_012D_.pdf

Even then, it’s not clear….

https://nodis3.gsfc.nasa.gov/npg_img/N_PR_8020_012D_/N_PR_8020_012D_.pdf


We literally have to look at the actions of the FAA to see incorporation of NASA 
PP guidelines into their payload determination…

— Federal Aviation Administration, SpaceIL Payload Review and Determination Letter, July 30, 2018, 
http:/ / bit.ly/2r79HnK

However, this is likely because of the novelty of commercial missions giving rise 
to PP concerns

http://bit.ly/2r79HnK


“The law has limits. The law can take us so far; but beyond a certain point we 
a re, a s  it were, on our own. 

The is  the limita tion impos ed by wha t we might ca ll the ‘gra in’ of interna tional 
law.

You cannot continue indefinitely to a s k more and more deta iled ques tions  and 
expect to get a  lega l ans wer. There is  a  limit to the level of deta il in which every 
lega l ques tion can be ans wered.

The fact is  tha t lega l rules  a re not infinitely precis e. There is  a lways room for a  
marginal ca s e, to which the application of the rules  is  unclear.” 

Vaughan Lowe, 2016
Hague Academy of International Law, The Limits of the Law, Recueil des  Cours , Tome 379.



EMERGENT DEFICIENCIES 
(gaps/lacunae& lack of clarity/non liquet)

Sometimes not found in the law itself, but can emerge as space activities develop, and we 
question how these activities are regulated by the existing laws. 
— We look to the law, and are not given a clear signal as to an activity’s legality.

Planeta ry protection is n’t explicitly address ed and regulated with total cla rity in 
OST Art. IX; the FAA launch & payload licens es  don’t mention organisms.

I believe tha t - this  is  not an INTENTIONAL refra ining by the dra fters, it is  
becaus e s pace activities  developed beyond wha t the dra fters  imagined. 









General/Overarching Findings and 
Recommendations  from the NASA PP IRB report

- Page 10 of the report

● This  is  an excellent finding and recommendation. It’s  imposs ible  to e liminate  the  
poss ibility of bad actors , but a t leas t the  commercia l community can be  INFORMED. 
○ Informed both about the  ra tionale  and technica l de ta ils  about PP, AND about 

the  consequences  of viola tion of the  rules . 



General/Overarching Findings and 
Recommendations  from the NASA PP IRB report

pg. 10

pg. 11

● More useful findings . These  tie  to the  previous  s lide , where  the  commercia l sector 
has  an incentive  to learn the  requirements  of PP, and to adhere  to them.   



General/Overarching Findings and 
Recommendations  from the NASA PP IRB report

Page 12

Sanctions CAN have a 
deterring effect. 

But the damage will have 
already been done!



Private Sector Initiatives and Missions 

pg. 17

pg. 18



An approaching issue

the astrobiologist’s interest in search for life 
versus 

the private sector’s interest in space development

this is analogous to the current debate about ‘megaconstellations’ 

Individual actors in space
versus

other users of space



An approaching issue

How are these interests to be balanced? 
Who does the balancing? 

For PP, there might be certain locations where science interests predominate . 

Elsewhere, perhaps other interest take precedence. 



Thank you!

Christopher D. Johnson
Secure World Foundation
cjohnson@swfound.org

mailto:cjohnson@swfound.org
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In fact, be ing, as we are , only on the threshold of the law of tomorrow, we
should give the rules a lready in exis tence a very extens ive interpre tation and
see to it tha t those to come fully implement these bas ic objectives .

In sha ping the law of outer space , as indeed of international law in genera l, the
juris t has an important task to perform. It is not only the framing of technica l
treaty clauses , not only the analys is of documents . It is much more: he is
ca lled upon to make law progress and move, to mould it in the interes ts of men
and nations , to guarantee the protection of law to the great achievements of
the pas t and present, to remove threats to our survival, to s trive for a
progress ive law of tomorrow.

Manfred Lachs , 1964
Hague Academy of International Law, The International Law of Outer Space, Recueil de Cours , Tome 113.
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