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Overarching Theme: Criminalization never succeeds but always prevails

Harm reduction efforts have always unfolded within, and been limited 
and often undermined, by the policy of criminalizing drugs:

Three Eras of Legal Action:

Legal Suspicion

Guarded Legal Tolerance

Chronic Legal Ambivalence
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Era I: Suspicion (1984-2000ish)
● No law had anticipated the distribution of syringes and other 

equipment to drug users to prevent viral disease transmission
● Existing law in almost all states prohibited distribution and 

possession of “drug paraphernalia”, and in 11 states, limited 
sale of syringes for human use to prescription only

● Early harm reductionists faced the assumption that these laws 
“must” bar SSPs, though one state supreme court disagreed, 
and numerous activists were acquitted of criminal charges

● As some legislatures slowly began to clarify the law, and some 
cities drew on different legal interpretations, courageous harm 
reductionists operated programs “without claim to legality.”

We think Americans can and should take on the social drivers of our opioid problem for two very good reasons. First, it is possible to treat each patient as a who                  



4

1996

Burris, S., Finucane, D., Gallagher, H., & Grace, J. (1996). The legal strategies used in operating syringe exchange 
programs in the United States. American Journal of Public Health, 86(8 Pt 1), 1161-1166. 



5

Era II: Guarded legal tolerance 
(2001-2012ish)
● Legal clean-up efforts for SSPs proceeded with agonizing 

slowness across the states
● Congress steadily declined to provide funding even for clearly 

legal operations
● The rise in overdose mortality began to get public and policy 

maker attention, but in strange ways: especially towards the 
end of this period, naloxone access laws and to a lesser extent 
Good Samaritan legislation spread slowly among states, yet 
reform to SSP law continued to lag and SIFs are out of the 
question

We think Americans can and should take on the social drivers of our opioid problem for two very good reasons. First, it is possible to treat each patient as a who                  
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2002

Burris, S., Vernick, J. S., Ditzler, A., & Strathdee, S. (2002). The Legality of Selling or Giving Syringes to Injection Drug Users. Journal of 
the American Pharmaceutical Association, 42(6, Suppl. 2), S13-S18. 
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Naloxone Access Law: 2001-2012

Prescription Drug Abuse Policy System, www.PDAPS.org

State has a naloxone access law
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Era III: Legal Ambivalence  (2013-)

● Every state had enacted a naloxone law by 2018; 44 
had adopted a Good Samaritan law; yet 11 states still 
had significant legal barriers to SSPs and 25 states had 
drug-induced homicide laws in 2018

● While some arms of state and local government 
promoted naloxone and OD prevention, others 
vigorously applied DIH laws

● The federal government is a study of legal 
ambivalence

We think Americans can and should take on the social drivers of our opioid problem for two very good reasons. First, it is possible to treat each patient as a who                  
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2023: And federal law …
● The Consolidated Appropriations Act of 2018 § 520 still prohibit use of deferral $ to 

buy syringes
● 21 U.S.C.A. § 856 still a barrier to overdose prevention sites
● 24 CFR §982.553 still limits public housing for drug users
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2021

Prescription Drug Abuse Policy System, www.PDAPS.org

State has a naloxone access law State has removed legal barriers to SSP
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Spread of a bad idea

More policy research would be good 
but not all policy research is good. 



12

(1) Criminalization and Harm 
Reduction are Not Mutually 
Supportive “Pillars” of Policy
(2) Research matters …

  

“If we could first 
know where we are, 
and whither we are 
tending, we could 
better judge what to 
do, and how to do 
it…. A house divided 
against itself cannot 
stand.”
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We urgently need research on how
laws and legal practices shape harm
reduction and health

Lawmaking
Laws on 

the 
books

Legal 
practices

Changes in 
environments

Changes in 
behaviors

Population 
health

Logic Model of Public Health Law Research (Burris et.al. 2010)

quality
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More BUT ALSO Better Research
● The first naloxone access law 

came into effect in 2001.
● As the intervention changed and 

spread to all 50 states by 2017, 
there were only a handful of 
implementation studies

● The first sophisticated quasi-
experimental causal inference 
study did not appear until 2018. 
McClellan, C., Lambdin, B. H., Ali, M. M., 
Mutter, R., Davis, C. S., Wheeler, E., . . . Kral, 
A. H. (2018). Opioid-overdose laws 
association with opioid use and overdose 
mortality. Addictive Behaviors, 
doi:https://doi.org/10.1016/j.addbeh.2018.03.0
14 

This “preprint” made headlines, but 
among other problems used enactment of 
naloxone access laws as proxy for actual 

naloxone access
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Proper measurement of exposure is key

As many as half of sophisticated causal 
inference studies on the effects of laws 
exhibit deficiencies in reporting (and most 
likely conducting) the measurement of the 
independent variable. 
Pepin, D. A. et al. (2023). A Narrative Review of 
Literature Examining Studies Researching the Impact of 
Law on Health and Economic Outcomes. Journal of 
Public Health Management and Practice, 
doi:10.1097/phh.0000000000001833
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Take-Aways:
● Law matters to drug user health
● Law has always been as much a 

hindrance as a help to harm reduction
● More and better research is needed to 

guide policy
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