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No mention of AI in the 
2011 Reference Manual!
• ..and now it is hard to get through a 

day without mentions of AI 
everywhere.. 
• Including at courts..

• What changed?
• Major progress in perceptual 

intelligence (machines that can hear, 
see, speak etc.)

• Two broad consequences for the 
courts
• Automated decision liability issues
• Evidence admissibility issues



https://bit.ly/39SkWnS

What Changed with AI?

• Significant progress into systems with 
perceptual intelligence capabilities
• Improved ability to 

• See, hear, read

• Show, say, write

• Enablement and Deployment of such 
systems with the ubiquitous 
Web/Internet/Cellphone technologies



Some Impressive feats 
(in perceptual intelligence)…

• Better than human accuracy on image 
recognition
• Translated to Radiology, Conservation etc. 

• Ability to clone voice; generate 
images..
• Captioning images; generating synthetic 

reality..

• Improved language abilities
• BERT; GPT-2; GPT-3…

• Caveat: Very brittle still.. 

• A big driver has been “learning from 
massive data corpora”





Liability Issues for Automated Decisions
• Many decisions by companies—from loan approvals 

to job interviews—are increasingly made by 
automated systems

• When these decisions are erroneous and cause 
injury, courts will have to wrestle with who is to be 
held liable
• Human-in-the-loop, human-on-the-loop, human-out-

of-the-loop

• A tricky issue in the case of modern machine-
learned decision-making systems is that they are not 
programs written by a human, but are often learned 
from data
• Raises issues of the diligence with the training data set 

has been curated. 

• Statutes like EU’s GDPR try to help partially by 
requiring explanations
• ..but this also brings the issue of the accuracy of the 

explanation



Written vs. Learned Programs (Software)

Traditional Programs
• Human programmers write the computer 

code

• The computer code executes and makes a 
decision

• Erroneous decisions can be traced directly 
back to the human programmer(s)

Learned Programs (AI)
• Human programmers writes general code 

schema to learn from data

• This general code is then trained on massive 
data corpora resulting in a “learned” program

• The learned program then executes and 
makes a decision

• Erroneous decisions are a complex 
combination of the general code schema and 
the training data
• Quite often, the errors come from the training 

data
• (E.g. An influential study showed that commercial 

gender recognition systems had high error rates for 
non-white-male subjects—mostly because they were 
trained on easily available data that happened to be 
unbalanced)



Liability Issues for Automated Decisions
• Many decisions by companies—from loan approvals 

to job interviews—are increasingly made by 
automated systems

• When these decisions are erroneous and cause 
injury, courts will have to wrestle with who is to be 
held liable?
• Human-in-the-loop, human-on-the-loop, human-out-

of-the-loop

• A tricky issue in the case of modern machine-
learned decision-making systems is that they are not 
programs written by a human, but are often learned 
from data
• Raises issues of the diligence with the training data set 

has been curated. 

• Statutes like EU’s GDPR try to help partially by 
requiring explanations
• ..but this also brings the issue of the accuracy of the 

explanation



Liability Issues for Automated Decisions (2)

• A related issue is ``biased decisions’’
• ..and biased decision support (e.g. in the 

case of the COMPAS recidivism prediction 
system that had been used in Florida courts)

• Again, the issue is complicated by the 
way bias often gets introduced, 
inadvertently, through training data
• Can companies be made liable for poor 

Dataset curation diligence?



Evidence/Witness Admissibility Issues
• The advent of Deep Fakes—specifically 

the ability of AI technologies to make very 
convincing forgeries of image/video/voice

• This could have significant ramifications to 
evidence admissibility and eye witness 
testimony
• As of now, there are some technological 

solutions to tell apart synthetic media from 
real ones

• However, this is a moving target, and it will be 
increasingly harder to tell them apart..
• Society might move to cryptographic 

authentication techniques eventually, but there 
will be significant legal challenges in the interim..



Evidence/Witness Admissibility Issues (2)

• Given the digital footprints we all leave 
everywhere, and the availability of AI 
technologies to analyze those footprints, 
there are also going to be significant 
privacy issues that could affect evidence 
admissibility
• For example, there will be ways of stitching 

together such footprints—some captured 
with consent, and others without consent—
to make a case against a defendant 



AI & The Courts: Summary

• Since the 2011 Reference Manual, 
there have been significant advances 
in AI—especially in perceptual 
intelligence tasks

• The widespread deployment of these 
technologies brings up thorny issues 
to the courts, including:
• Automated decision liability issues

• Complicated by training data set biases

• Evidence admissibility issues
• Complicated by privacy issues


