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1% delta

Butterfly effect

Edward Lorenz 1960s

Modeled weather

Changed one input 0.506127 to 0.506

Produced radically
different results

Partnership "simulation"

Brutal game:
monthly up or out

Base rates

98.5% chance of going up

1.5% of being kicked out

Just survive 8 year tourney

12 months x 8 years = 96:
just survive 96 cuts

... then you win

Suppose implicit bias
changes 1%

Greg = 99%

Brandie = 98%

What impact?
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What impact?

Assuming each month is
independent
probability....just multiply
each month's chance

Greg partnership rate:
99% * 99% .... [96 times]

Brandie partnership rate:
98% * 98% .... [96 times]

Little deltas make big
differences
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Updating the Law

Behavioral Realism

Identify more
accurate model (of
human behavior )

Compare against
"common sense"
embedded in law

Force law to take account
Change, or

Explain transparently why not

Example
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Example

McCleskey v. Kemp (1987)

Stats provided

Not good enough

"At most, the Baldus study indicates a discrepancy that appears
to correlate with race . Apparent disparities in sentencing are an
inevitable part of our criminal justice system. . . . [W]e decline to
assume that what is unexplained is invidious."

Washington v. Gregory
(Wa. 2018)

Stats provided

Black defendants were four
and a half times more
likely to be sentenced to
death than similarly
situated White defendants

Embrace of behavioral realism

"Where new, objective information is presented for
consideration, we must account for it. Therefore,
Gregory’s constitutional claim must be examined in light
of the newly available evidence presented before us."

More accurate model of
human behavior: implicit
bias matters

Given the evidence before this court and our judicial notice of
implicit and overt racial bias against black defendants in this
state, we are confident that the association between race and
the death penalty is not attributed to random chance .

String cite to cases and
sources with implicit bias
references

Struck down capital
punishment on state
constitutional grounds
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